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INTRODUCTION

Ruhama welcomes the publication of the Criminal Justice (Trafficking and Sexual Offences) Bill 2006. Ruhama endorses the Governments improved initiative of addressing the complexity of trafficking
 as a specific law and human rights violation (and not alternatively in the piecemeal fashion of criminalizing some of the underlying offences). 
Following international opinion it is Ruhama’s position that an effective and comprehensive law should be victim-centered and have a structured balance between prosecution, protection and prevention. 
Ruhama has concerns about the effectiveness of this anti-trafficking law as it has no provisions that set out the fundamental protection and assistance mechanisms for the victims of trafficking. Furthermore the Bill differentiates sharply between the legislative protections it provides to vulnerable children and those that it provides to vulnerable adults.  

 Ruhama believes the neglect of these vital components will undermine and jeopardize the effectiveness of the proposed legislation and indeed may reinforce some of the structural factors that give rise to trafficking. 
Ruhama affirms that this proposed legislation must fully comply with International Best Practice. Hence we strenuously urge the government to ensure that women who are victims of trafficking are accorded the protection and assistance that is their right, that the perpetrators of trafficking will be successfully prosecuted, and that the criminal act of trafficking will be prevented in the future. 

It is our submission that a comprehensive legal response to trafficking must:

· Ensure the paramount requirement of safety of the trafficked persons whether or not they testify against the traffickers

· Provide adequate legal frame work that includes at minimum that protections of trafficked persons is built into anti-trafficking legislation including:- protection from summary deportation , legal information and assistance in a language they can understand, social services to meet immediate needs, appropriate protection and assistance measures that would encourage victims to come forward, including reflection periods and temporary residency permits. This should not be discretionary but be available as a right for all persons who have been identified as trafficked.

· Clear identification of trafficked persons and traffickers 

· Preventative measures such as legal steps and social and economic initiatives, that could be taken by States Parties to address the root causes of trafficking.

· Clear definition of key words in the anti-trafficking bill for purposes of their more precise application and successful prosecutions
· Inclusion of statements of Irrelevance of consent and a Non Punishment Provision in the Trafficking Bill to insure prosecutions do not fail as a result of difficulties in proving lack of consent or ambivalence about a victim’s status
· Penalties for business which knowingly engage trafficked women and penalties for men who purchase exploited women.

It is Ruhama’s position that any proposed legislative and or strategic interventions must involve treating trafficking as a development concern, ensuring a balance between post-trafficking assistance and long-term preventive intervention.

In analyzing International best practice for comprehensive legislation the submission draws on:

· The EU Framework Decision on Combating Trafficking in Human Beings (for the purpose of labour and sexual exploitation) 

· The UN Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially women and children.

· Recommended principles and Guidelines on human rights and human trafficking [Report of the United Nations High Commissioner for Human Rights to the Economic and Social Council]

· Convention for the Elimination of  all Discrimination Against Women 

· The Council Of Europe’s Action Against Trafficking in Human Beings particular women and children

· Council Directive 2004/81/EC of 29 April 2004 [on the residence permit issued to third-country nationals who are victims of trafficking in human beings or who have been subject of an action to facilitate illegal immigration, who cooperate with the competent authorities.]  

· EU plan on best practices, standards and procedures for combating and preventing trafficking in human beings (2005/C311/01)

· United Nations Toolkit to Combat Trafficking in Persons

· Report of the Special Rapporteur on the human rights aspects of the victims of trafficking in persons, especially women and children, February 2006, entitled ‘Integration of the Human Rights of Women and a Gender Perspective’. 

GENERAL RECOMMENDATIONS

1. False distinction between trafficking and prostitution.

Ruhama attests that trafficking is intrinsically linked to prostitution as both are harmful practices that are a violence against women. In accordance with the 1949 UN Convention for the Suppression of the Traffic in Persons and the Exploitation of the Prostitution of Others, we affirm that that prostitution is the economic and structural foundations of sex trafficking
. We believe that “the limitations of prostitution policies become in turn, a factor in the lack of response to trafficking”,
 therefore it is our contention that the interconnections between prostitution and trafficking must be addressed if either is to be reduced and eliminated in the future. We would recommend a thorough analysis of the Swedish model where this interconnection has been recognized and implemented in an innovative law which is unique in its effectiveness of reducing the sexual exploitation of women. (See also point 6 of Criminal Bill Specific Recommendations)
2. Ratification of Treaties and Conventions 
We recommend that where Ireland has not yet signed or ratified any Treaties, Conventions etc relating to the trafficking of women and their exploitation, it should do so as a matter of priority. These include:

· Ratification of the UN protocol
· Signing and Ratification of Council of Europe’s convention on Action Against  Trafficking in Human Beings particular women and children

· We recommend that Ireland adopts and implement Council Directive 2004/81/EC on human beings. 

3. A Victim-Centered Approach 

Following adherence to International best practice it is submitted that Irish trafficking law and policy should be appropriately victim-centered with the victims needs and safety paramount  (See EU plan on Best Practices, Standards and Procedures for Combating and Preventing Trafficking in Human Beings 2005/C311/01). The UN Trafficking Rapporteurs report to the High Commissioner this year stated that “the human rights of trafficked person shall be at the centre of all effort to combat trafficking and to protect, assist and provide redress to those affected by trafficking”.
 We urge the government in compliance with International Law to ensure that the human rights of victims are protected fully at all stages in the process as:   
· A victim-centered approach considers and addresses the impact of trafficking on victims and implements law and policy in response to those impacts. 
· A victim-centered approach to trafficking is likely to be effective because well-supported victims of trafficking are less likely to be re-trafficked, and are more likely to testify against traffickers, leading to the diminution of trafficking and the deterrence of traffickers. 
· A victim-centered approach eliminates the tendency to view trafficking as solely an issue of illegal immigration or a criminal justice approach, which focuses on the law enforcement and prosecutions and only consequentially leads to assistance for trafficking victims, for example, if they assist a prosecution by acting as witness.

4. The ‘3P’ approach – Prevention, Protection and Prosecution

Adherence to the UN Trafficking Protocol requires improvements and amendments to the Criminal law (trafficking and sexual offences) Bill, however, even an improved prosecution bill cannot sufficiently address trafficking law and related policy in Ireland. Rather the Government must have a more encompassing approach, one  which would deliver prevention of trafficking, protection of trafficking and prosecution of trafficking crimes. These three facets of trafficking law and policy are essential and inter- related .  

· Prevention:

The importance of criminalization of trafficking in tandem with programs to prevent trafficking including community awareness raising and victim support. Research into the root causes of trafficking. 

· Protection:

Legislative or other measures to ensure victims various methods of protection. Including processes to assist trafficking victims to feel and be secure during court and administrative processes and not just those giving evidence. Such measures should include physical protection, temporary or permanent relocation, and assistance in obtaining jobs.

· Prosecution:

Clear definitions to remove the burden from victims of proving the irrelevance of consent, strong penalties to deter the demand for sex traffickers including those who use trafficked women. We submit that protection is crucial to prosecution and even the implementation of the best possible criminal laws on trafficking will fall short unless protection and prevention is also provided. We submit that those countries that best support trafficking victims, such as Italy and the USA, are the countries where the most successful prosecutions of traffickers occur.

5. Prevention
The establishment of long-term prevention policies are imperative to the long-term eradication of trafficking in human beings (see Trafficking protocol article 9).
 We urge the Irish Government to develop and resources programs: 

· That reduce and discourage the demand that fosters all forms of exploitations of persons (CoE Convention Art 6).

· Analyse and addressing the root causes, such as the factors that make people vulnerable to trafficking, victim support programs that rehabilitate victims of trafficking and decrease the likelihood of re-trafficking

· Sharing and incorporating information on International best practice regarding  prevention strategies.

· Awareness Raising strategies 

· Promote gender specific prevention strategies as a key element to combat trafficking in women and girls.

· That evaluate research into new trends of trafficking, particularly in view of the EU Action Plan against Trafficking in Human Beings  

6. Victim Protection and Assistance    

As a signatory to the Trafficking Protocol the Irish government has a responsibility to protect and assist victims of trafficking. It is renowned internationally and domestically that providing protection and assistance to victims of trafficking is in the interest of victims and the prosecution of perpetrators by the authorities (See report of the Department of Justice, Law Reform and an Garda Siochana).
 Protection and assistance laws enable trafficked victim to testify, and hence are a fundamental component of obtaining successful prosecutions of traffickers. In order to encourage trafficked victims to come forward with evidence all aspects of their safety should be safeguarded (to decrease the risk of retaliation)and guaranteed regardless of the usefulness of the information. In addition provisions and assistance to aide the recovery from the trauma of trafficking should also include protections for witnesses and victims during legal and trial proceedings. 
· protection in legal proceedings

 To enable a victim to testify without fear of the danger represented by “retaliation or intimidation”
 and following article 6 of the Trafficking protocol, we recommend that the government should adopt laws to ensure protection of trafficked victims/witnesses during criminal proceedings. This would include: 
· Implementing witness protection (so there is an incentive for victims to come forward with information), 
· Non disclosure of identity: protect the identity and privacy of victims as, public disclosure of the person’s identity increases the risk of retaliation.
 This would include measures to ensure the privacy of trafficked victims is  protected at all times and ensure no public disclosure of identity. It would also include physical protection, such as relocation and permitting limitations on the disclosure of information concerning identity and whereabouts. 

· To enable the women to testify, protection should be expanded to provide temporary residency and even permanent residency to the victims where the risk of retaliation is high in her home country.  
·  Following article 6(2) of the Trafficking protocol the Government must provide legal assistance and access to information to trafficked person in their own language about the justice process, and given legal advice as to their legal status and the legal issues involved. 
· In adherence of a human rights based approach these provisions should never be made contingent on the willingness of the victims to give evidence in criminal proceedings.

· Assistance to Victims 

In addition to facilitating prosecutions of the crime of Trafficking, assistance to victims of this heinous abuse should be provided on a moral responsibility and/or compassionate grounds to aid victims in their recovery from the trauma of being trafficked. The Bill should specifically state the manner in which such assistance is to be provided to the victims. In particular we recommend legislative measures necessary to provide for the ‘physical, psychological and social recovery’
of the victims, this would include:-


-  Appropriate housing/shelter  

Lack of appropriate shelter results in revictimization and allows the traffickers to
escape with impunity. Ruhama would stress the need for both immediate and long term appropriate housing to be provided by the government and that trafficked person should never be held in detention centers, jails or prisons that under no circumstances should trafficked persons be housed with other detainees or prisoners. The provision of shelter should be matched to comprehensive and focused programmes of assistance (See Art 6(3)(a) Trafficking Protocol)
- Medical, psychological and health care counseling 
- Counseling and legal assistance in a language that the victims can understand  
- Voluntary repatriation and return of victims if appropriate 
- Right of access to the asylum process (implementing the principle of non-refoulement)
-Assistance to enable their rights and interests to be represented and considered at        appropriate states of criminal proceedings against offenders  
-  Financial support
- Educational, vocational guidance and vocational training opportunities and provide     education for sustainable livelihoods
-  Employment opportunities, including the possibility of obtaining a working permit 
7. Reflection Period

A reflection period is fundamental for victims of trafficking considering the traumatic experience and the risks victims take with own lives and the lives of their families in their country of origin. The reflection period facilitates the time that is necessary for a victim to escape the influence of traffickers and also allows her time so that she can make an informed decision on co-operating with the competent authorities. We recommend: 
· A reflection period of three months

· We strongly recommend that the authorities and an independent agency specializing in assisting victims of trafficking should jointly make a decision on whether an individual will be given access to a refection period.

· Adopt the council directive 2004/81/EU where article 6 and article 7 state attending to the special needs of the most vulnerable during reflection period, including, where appropriate, psychological assistance.   

8. Temporary Residence Permit (TRP)
Rights, safety or protection needs of trafficking victim should be paramount. Temporary residence permits are an essential precondition for assistance to victims and are a motivation for victims to come forward and seek protection. Individuals may be reluctant or unable to report traffickers or to serve as witnesses because they lack confidence in the judicial system, in the police and or because of the absence of any effective protection mechanism.  Persons who are deported are denied access to protection, assistance, civil redress and justice, they will not be able to serve as witnesses in criminal cases or seek redress from the abuses they have suffered and they may be exposed to re-victimization.
 The legalized status of a trafficked victim and opportunity to work legally and /or access other means of support through the TRP has a strong positive effect on victims. TRP’s facilitates criminal investigations and prosecution of traffickers as it enables victims to come forward to testify against traffickers, they encourage a victim’s cooperation with authorities and aids their recovery.

Following the former UN High Commissioner’s statements that, “victims should be entitled to adequate protections under any circumstances, irrespective of any decision to instigate judicial proceedings”
  TRP’s should not be dependent or conditional on the usefulness of the victim of the purposes of investigation and prosecution/criminal proceedings (See the European Commissions short term residence permit proposal). 

We would ask that the government :
· Recognize that immediate repatriation of trafficked persons reduces the chances of obtaining information necessary to prosecute organized crime, thus playing into the hands of traffickers. 
· Acknowledge that a TRP’s is a crucial element of any effective protection strategy. 

· In accordance with article 7 of the trafficking protocol
 a renewable 6 month   temporary residence permit should be made available to trafficked persons which would permit victims of trafficking to remain in Ireland temporarily or permanently

· Grant the right to apply for permanent residence status, giving appropriate consideration to humanitarian and compassionate factors in determining these cases. As ‘the risk to a trafficked person does not end with criminal proceedings’. 

· Adopt and implement the European Community Council Directive 2004/81/EC on human beings in order to grant victims of trafficking the option of temporary residence (provides fro a minimum 6 month visa), including recovery and reflection periods, and ensure that repatriation only takes place if the safety of the individual can be guaranteed. 
International best practice in relation to trafficking visas can be found in Italy, where: 

• Article 18 of Law 286 of 1998 provides renewable six month stay permits to 

victims of severe exploitation who are in danger as a result of escaping. 

• The stay permit includes an obligation for the victim to take part in a social 

assistance and reintegration program offered by NGOs and community projects in 

Italy. 

• The stay permit includes access to social services and education, enrolment with 

state employment bureau and access to employment. 

• The stay permit does not require the victim to take part in investigations or 

Prosecution

9. Identification of Trafficked Victims
“A failure to identify a trafficked person correctly is likely to result in a further denial of those persons rights”.
 Following article 10 of CoE Convention,
 the government should provide the appropriate training to relevant state authorities and officials in the identifications of trafficked persons such as:

· Adopting such legislative and or other measures as may be necessary to identify victims and to ensure that, if the competent authorities have reasonable grounds to believe that a person has been victim of trafficking in human beings, such person shall not be involuntary removed from its territory until the identification process has been completed.
· Developing guidelines and procedures for relevant state authorities involved in the detection, detention, reception and processing of irregular migrants, of a list of possible indicators to enable law enforcement to identify the presence of victims of trafficking 
· The Irish government should ensure that its relevant authorizes (police, prosecutors border, immigration and judicial authorities) are constituted to personnel who are competent, trained and qualified in the field. 

· Implement training programmes : Law enforcement personnel should be provided with regular and continuous training. The training should to be sensitive to the needs of trafficked persons and treat trafficking as human rights abuse. 

· Formalize cooperation between relevant authorities, officials and non-governmental organizations to facilitate the identification and provision of assistance to trafficked persons. 

10.  Ex Parte and Ex Officio
It is necessary that legal provisions are made to allow for any group, foundation, association or NGO which aims at fighting trafficking human beings or protection of human rights, the right to assist and support the victim (with his or her consent) during criminal proceedings. Due to the fact that NGO’s may have first instances and in accordance with Article 27 of the CoE Convention, Exparte’s have their right to be recognized as a valid organization working with trafficked women, and be approved as agencies of expertise with the right to make submissions and be included in working groups on trafficking.
CRIMINAL BILL SPECIFIC RECOMMENDATIONS

In addition to the general recommendations for a comprehensive anti-trafficking legislation, Ruhama would have concerns as to the bills capacity to effectively “facilitate prosecution and to provide more sever penalties where persons are being trafficked”.(See interpretation of Heads of the Criminal Justice (Trafficking and Sexual Offences) Bill, 2006). Adhering to International law and best practice, Ruhama submits the following recommendations and amendments to the Bill in order to establish a more comprehensive anti-trafficking law.
1. Victim protections and assistance

The Criminal Bill 2006 does not provide or guarantee protection measures for victims as required by international law (See general recommendations 3-8). Following recommendations and international principles and standards we submit that the protection of trafficked persons should be built into anti-trafficking laws, this should include provisions “with the potential to impact positively in the fight against trafficking, such as those relating to prevention of trafficking and the protection  of victims” (See: Recommendations of the Department of Justice, Equality and Law Reform and the Garda Siochana working group Report on Trafficking in Human Beings). Article 6, paragraph 3 of the Trafficking Protocol contains an extensive list of support measures intended to reduce the suffering and harm caused to victims and to assist in their recovery and rehabilitation.
 As does Art 12 (2) of CoE convention, “Each party shall take due account of the victims safety and protection needs”…“Each party shall adopt such legislative or other measure as may be necessary to assist victims in their physical, psychological and social recovery” 

2. Distinction between adult and child sexual exploitation
The bill does not afford the same protection to vulnerable adults as it does to vulnerable children. As noted by the Special Rapporteur of Trafficking, the connections between the sexual exploitation of women and children are significant, especially because large numbers of women exploited in the sex industry are forced or induced into it as children. Their abuse and exploitation does not change or become legal on the day they turn 18. Consideration should be taken to at least extend heads 4, 5, 6 and 8 (See below) to cover vulnerable adults as well as children.  

3. Clear definitions 
Ruhama welcomes the definition of “sexual exploitation” in the Criminal Bill. We recognize the necessity of having clear definitions of key words in the Bill for the purposes of their more precise application in Court. We recommend that the government clarify:
· “Vulnerability”

Ruhama would recommend that a clear definition of the state of vulnerability be included in the Criminal bill to reflect the definition expressed in international standards. The interpretive notes to the Trafficking protocol clarify that a person in a “position of vulnerability” refers to “any situation in which the person involved has no real alternative but to submit to the abuse involved”. Another  recommended definition would be a “special state in which a person is found and which is of such nature that the person is more likely to succumb to abuse or exploitation, especially due to:..”

· ‘Recruits’ 
A clear definition of ‘Recruits’(head 3 subparagraph 1) should also be included in the Criminal Bill 2006. the Moldavian Law on trafficking ascertains that the word ‘recruit’ would cover the common means of recruitment of victims of trafficking, in particular the confiscation of documents, servitude for repayment of debt, and the threat of disclosing confidential information.
· ‘Deception’

This definition should not only include the deception of the type of work the victim will be doing, but also the deception with regard to the conditions of that wor, including for example deception regarding the legality of travel documents, work rights or residence rights.   
4. Liability of legal persons, criminalize legal persons and natural persons
As recommended by the Council of Europe’s expert, “When creating a piece of human rights legislation, the punishment of all actors needs to be taken into account. From the trafficking enterprise, the legal persons, the corporate persons to the travel agency, the employment agency, the adoption agency, and the sex operators”. Although the Criminal Bill 2006 outlines the liability of “the trafficker” it does not elaborate on just who this trafficker could be (as in art 8 and 9 of UN protocol). Furthermore the EU framework decisions further requires the offences of aiding, abetting and instigation be criminalized
, but this Criminal Justice Bill does not clarify if words such as “facilitating” would be sufficient to cover the wide range of actors that may be involved in parts of the trafficking process. (See Trafficking Protocol Art 5 ‘Criminalization’ ).

· Ruhama recommends that the Criminal Bill should establish liability of both natural person and legal persons (corporate liability), in accordance with Article 10 of the Transnational Organised Crime Convention.
 Ruhama would recommend a text more in tune with the CoE convention in that who may traffic a person is divided up to cover the responsibility of all persons implicated,  for example; articles 18 to 26 of Council of Europe’s convention on Action Against trafficking in human beings:-
Article 18 – criminalization of trafficking in human beings

Article 19- criminalization of the use of services of a victim

Article 20- criminalization of acts relating to travel or identity documents (e.g.  Retaining, removing, concealing, damaging or destroying a travel or identity document of another person)  
Article 21- attempt and aiding or abetting

Article 22 Corporate Liability, 

· The more comprehensive breakdowns of Head 4 and 6 of the new trafficking Bill 2006 should be extended to cover adults and hence should read respectively:  Sale etc. of adults for purpose of sexual exploitation, Head 6: Organisation etc of sexual exploitation of adults

· In addition to enacting legislation to provide for the administrative, civil, and where appropriate, criminal liability of legal persons for trafficking offences in addition to the liability of natural person (See chapter 3 of the Action Plan to Combat Trafficking in Human Beings), Ruhama would also recommend reviewing current laws, administrative controls and conditions relating to the licensing and operation of businesses that may serve as cover for trafficking
 such as employment agencies, travel agencies, hotels and escort services and lap dancing clubs.
        
5. Definition of Trafficking:  Irrelevance of Consent
Consent, if you have one of the illegal means stated in the Head 3, subparagraph 1, becomes either nonexistent or defective. This provision would be consistent with international legal norms (as in the EU framework decision of 2002 Art 1(2)
, Art 3(b) of the Trafficking Protocol and CoE Convention, article 4 (b)), dictating that a person cannot legally consent when any of the means set forth in the trafficking definition have been used. Ruhama would recommend that a clear statement stating the irrelevance of consent must be included in the Trafficking Bill to comply fully with the EU Framework decision and insure prosecutions do not fail as a result of difficulties in proving lack of consent. For example, the Moldovan trafficking legislature states, “ the consent of the victim of trafficking in human beings to the intended exploitation set forth in --- shall be irrelevant where any of the means specified in --- have been used”

6. Criminalization of the user 

As part of a comprehensive criminal Bill it is necessary that the soliciting or paying for the purpose of sexually exploiting an adult should be criminalised (See CoE Convention article 19:- ‘Criminalisation of the use of services of a victim’). In addition to the general importance to criminalize those that abuse victims of trafficking, it is of extreme importance from the point of view of general prevention to recognise the demand as a root cause of trafficking. Ruhama’s in concurrence with the sentiments of the UN Special Rapporteur on trafficking who stated, “Since expressive condemnation of harmful conduct is one of the central functions of the criminal legal systems, it stands to reason that states parties should be encouraged to criminalize the use of prostituted person as a way of fulfilling their obligations under article 9, paragraph 5 of the [Trafficking] protocol”, Ruhama recommends:   
· Head 5 of the new trafficking Bill 2006 should be extended to cover adults as well as children and hence should criminalize the ‘Soliciting or paying for purpose of sexually exploiting ‘an adult’ as well as a child. As Ruhama submits that to criminalize the purchasing or sale of children for sexual exploitation and not adults is to tacitly condone and sanction this treatment in people over 18.

· Analyzing sections of the Swedish law “that prohibits the purchase of sexual services as a particularly apt expression against the demand side of trafficking , for it not only formally condemns the use of prostituted person, but does so in a context which explicitly recognized the gendered nature of commercial sex industry”
 Sections of Chapter 6 of the Swedish Penal Code should also be considered:  Section 3: A person who induces another person to engage in a sexual act by gross abuse of his or her dependant state shall be sentenced for sexual exploitation to imprisonment for at most two years. The same shall apply to a person who engages in a sexual act with another person by improperly taking advantage of the fact that the latter is helpless or in some other state of incapacitation or is suffering from a mental disturbance. If the accused has exhibited particular ruthlessness or if the crime is otherwise to be considered gross, imprisonment for at least six months and at most six years shall be imposed for gross sexual exploitation

7. Non punishment provision 

 The trafficked person must be recognized as the victim of the crime of trafficking. As it stands victims of trafficking in Ireland are at the risk of being deported and/or arrested, detained or prosecuted for offences arising out of their status of being trafficked. Ruhama would recommend introducing a non punishment provisions within the Criminal Bill (see CoE Art 26) which would excuse the victims of trafficking from criminal liability for involvement in unlawful activates committed as a direct consequence of their situation as trafficked persons. 

8. Confiscation of proceeds of trafficking, compensation fund for trafficking victims
Anti-trafficking legislation must provide for the confiscation of the assets of the traffickers.
 In addition the right to compensation and legal redress for victims of trafficking should be enshrined in the Criminal (Trafficking and sexual offences) Bill. Frozen assets confiscated from traffickers should be made available to victims to settle financial claims for violations of their human and civil rights. A compensation fund for victims could be funded by the assets resulting from the application of measures provided in art 23. (See: Recommendations of the Department of Justice, Equality and Law Reform and the Garda Siochana working group Report on Trafficking in Human Beings at 20).
Compensation may include compensation for non-material damages such as suffering due to psychological and physical distress, compensation for material losses and for withheld earnings. Following article 15 of the CoE Convention in addition to victim compensation, funds could also be used to initiate programs to help victims of trafficking, such as programmes aimed at social assistance and social integration of victims.

9. The principle of Non-Refoulement:

 The Irish government should acknowledge that women and children who are trafficked for the purpose of prostitution and sexual exploitation may also be refugees. Accordingly the bill should include provisions that safeguard their rights under international law, in particular under the 1951 Convention and the 1967 Protocol relating to the status of Refugees, including their right to protection against refoulement.  Trafficked persons should be given full opportunity to make a claim for asylum, and their claims should be considered on a case-by-case basis with full rights to appeal. Offenses related to being a victim of trafficking, including the illegality of entrance, should not adversely affect trafficked persons' asylum claims, impede their access to asylum determination procedures, nor result in punitive responses, including detention.
� Ruhama is an organisation founded in 1989 that has worked with women who have been sexually exploited. Without prejudice to other forms of trafficking for exploitation (i.e. labour etc), ‘trafficking’ in this submission will refer exclusively to trafficking for the purposes of sexual exploitation.  


� Herein referred to as the UN protocol or Trafficking protocol


� CEDAW Concluding Comments to Ireland 2005 July :


30. The committee is concerned about trafficking in women and girls into Ireland, the lack of information on the extent of the problem and on specific legislation in this area, and the lack of a comprehensive strategy to combat it.


31. the committee recommends the adoption and implementation of a comprehensive strategy to combat trafficking in women and girls, which should include preventive measures, the prosecution and punishment of offenders and the enactment of specific legislation in the area. The committee also recommends that measure be put in place to provide for the physical, psychological and social recovery, of women and girls who have been victims of trafficking , including the provision of shelter, counseling and medical are. It further recommends that border police and law enforcement officials be provided with requisite skills to recognize and provide support for victims of trafficking . the committee requests that state party to provide in this next report comprehensive information and data on trafficking in women and girls and on the measures taken to combat the phenomenon.





� Since individuals are trafficked into existing sex industries, and sexually exploited within them. See also  Dorchen Leidholdt , ‘Prostitution: ‘A Contempory Form of Slavery’ Although it is not often recognized, many of the women and girls who are trafficked start out being prostituted to local men by local pimps and brothel owners. Often when they are deported back to their countries of origin, they are prostituted again, locally.


�  See ‘A Critical Examination of Responses to Prostitution in Four Countries : Victoria,Australia, Ireland, the Netherlands and Sweden’ 


� UN trafficking raporteurs Sigma Huda, 60th session of the UN commission on human rights we also draw your attention to the Office of the High Commissioner for Human Rights, "Recommended Principles and Guidelines on Human Rights and Human Trafficking ” , Guideline 1.6: 


“Violations of human rights are both a cause and a consequence of Trafficking in persons. Accordingly, it is essential to place the protection of all human rights at the centre of any measures taken to prevent and end Trafficking.  Anti- Trafficking measures should not adversely affect the human rights and dignity of persons and, in particular, the rights of those who have been trafficked, migrants, internally displaced persons, refugees and asylum-seekers. See also in saving clause(s) found in the United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, Article 14 and  the Council of Europe Convention on Action against Trafficking in Human Beings, in the  preamble:  “Considering that respect for victims’ rights, protection of victims and action to combat trafficking in human beings must be the paramount objectives”


� See World Vision Australia Submission of Exposure Draft Criminal Code Amendment (Trafficking in Persons Bill) 2004 


� Comprehensive Measures to Combat Trafficking


� See EU plan on best practices, standards and procedures for combating and preventing trafficking in human beings 2005/C311/01) “This would include implementing gender equality principles and eliminating the demand for al forms of exploitation.” 


� “comprehensive victim protection and assistance would alleviate the general reluctance of possible victims of trafficking to co-operate with Garda investigations and assist them in the prosecution of perpetrators”


� Article 24 of the Organised Crime Convention


� See The Annotated Guide to the Complete UN Trafficking Protocol, at 19


� Art 12 (6) of Council of Europe convention,


“Each party shall adopt such legislative or other measures as may be necessary to ensure that assistance to a victim is not made conditional on his or her willingness to act as a witness”


� Trafficking protocol Art 6(3)


� A TRP should be issued to protect from the risk of “revictimization”, Trafficking protocol article 9, subparagraph (1)(a).


� www.antislavery.org/archive/other


� The provision of intelligence should be sufficient to qualify for consideration for the use of a permit


� Each state party “shall consider adopting legislative or other appropriate measures that permit victims of trafficking in person to remain in its territory, temporarily or permanently  in appropriate cases”. In implementing that provision, each State Party “shall give appropriate consideration to humanitarian and compassionate factors”.    


� See United Nations Toolkit to Combat Trafficking in Persons, at 129


� Article 10 of the European Convention on Action Against Trafficking in Human Beings, making it an obligation upon the State Parties to identify victims of trafficking. ‘All those who interact with trafficking victims should receive specialized training guidelines for the rapid identification of trafficked persons’


� Trafficking in person’s protocol article 6 (3) “Each state party shall consider implementing measures to provide for the physical, psychological and social recovery of victims of trafficking in persons…”


� Council Framework Decision of 19 July 2002 on combating trafficking in human beings, Article 4(3)


� UN Convention against Transnational Organised Crime


� - “each party shall adopt such legislative and other measure as may be necessary to ensure that a legal person can be held liable for a criminal offence established in accordance with this convention, committed for its benefit by any natural person, acting either individually or as part of an organ of the legal person, who has a leading position within the legal person based on:…etc   


(2)…each party shall take measures necessary to ensure that a legal person(corporate liability) can be held liable where the lack of supervision or control by a natural …has made possible the commission of a criminal offence..for the benefit of that legal person by a natural person action under its authority.   





� See United Nations Toolkit to combat Trafficking in Persons, at 42  


� Council Framework Decision of 19 July 2002 on combating trafficking in human beings, Art 1(2) “The consent of a victim of trafficking in human beings to the exploitation, intended or actual, shall be irrelevant where any of the means set forth in paragraph 1 have been used” Which the Government has been obliged to implement since 2004


� See Special Rapporteur on trafficking report to the UN High Commissioner  Feb 2006


� The Government should make full use of Council Framework decision 2005/212/JHA on Confiscation of Crime-related Proceeds, Instrumentalities and Property as a part of the fight against trafficking in human beings.  


� “Optimum use should be made of proceeds of crime legislation to deprive person suspected of human trafficking of the proceeds for their criminal activities.” 
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